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JUDICIAL DECISIONS INVOLVING QUESTIONS OP 
INTERNATIONAL LAW 

IN THE MATTER OF THE ESTATE OF GIUSEPPE OHIO 

(District Court of Appeal of California, Third District) 
March 16, 1909 

Habt, J. On the 27th day of April, 1908, Giuseppe Ghio died, in- 
testate, in the county of San Joaquin, this state, leaving an estate con- 
sisting of personal property of the value of about $1,061.85. The 
deceased, at the time of his death, was a resident of San Joaquin county, 
but a citizen of Italy. His surviving heirs are a widow and three minor 
children who were, at the time of his death and when the proceeding 
here involved was heard in the court below, residents of Italy. 

Both the public administrator of San Joaquin county and Salvatore L. 
Eocca, the consul-general of the kingdom of Italy, in and for the states 
of California, Oregon, Washington, Nevada and the territory of Alaska, 
petitioned for letters of administration of the estate of said deceased. 

The court, upon the hearing of the matter of the petitions of the con- 
testing petitioners, made an order granting letters of administration to 
George F. Thompson, the said public administrator, and, necessarily, 
refusing to grant letters to said Salvatore L. Eocca, consul-general, etc. 

This appeal is prosecuted from said order. 

The ultimate question submitted here for determination is one of more 
than ordinary magnitude. It involves the important proposition of 
whether foreign consular officers stationed and representing their govern- 
ments in the United States are entitled, under and by virtue of the rights 
conferred upon them by the provisions and stipulations of the treaties 
subsisting between this and the governments they so represent, to super- 
sede the public administrators in the matter of the administration of the 
estates of aliens (citizens of the countries they represent) denizened in 
this country, dying here intestate and leaving estates within the jurisdic- 
tion of our local courts. 



DECISIONS INVOLVING QUESTIONS OF INTEENATIONAL LAW 717 

It is not claimed that there is any provision contained in the treaty 
between this government and the kingdom of Italy which, in terms, 
authorizes the exercise by the consular officers representing the latter 
government in the United States of the power and right contended for 
here by the appellant. It is, however, the contention that under the 
" most favored nation clause " of said treaty the consuls-general of Italy, 
stationed here, are, by virtue of the provisions or article 9 of the treaty 
between this government and that of the Argentine Eepublic, entitled 
to exercise the power and right claimed by the appellant in preference to 
the public administrator. 

The Italian treaty with this government provides that consuls-general 
of Italy are entitled to " all the rights, prerogatives, immunities and 
privileges which are now or may hereafter be granted to the officers of 
the same grade of the most favored nation." 

Article 9 of the Argentine treaty reads as follows: 

If any citizen of either of the two contracting parties shall die without will 
or testament in any of the territories of the other, the consul-general or consul 
of the nation to which the deceased belonged, or the representative of such con- 
sul-general or consul in his absence, shall have the right to intervene in the pos- 
session, administration, and judicial liquidation of the estate of the deceased, 
conformably with the laws of the country, for the benefit of the creditors and 
legal heirs. V. 8. Treaties, 1904, P- %4; 10 Stats, at Large. 

Whether the position of appellant is tenable or otherwise, rests and 
hinges entirely upon the meaning of the word "intervene," as used in 
the foregoing article of the Argentine treaty, and, therefore, upon the 
correct interpretation of said word, as so employed his contention must 
either be sustained or rejected. 

In support of his contention, appellant cites the following authorities : 
In re Fattosini, 33 Miss. Rep. 18, 61 N. Y. Supp. 1119; In re Lobrasciano, 
88 Misc. Rep. ^15, 77 N. Y. Supp. 10^0; In re Wyman, 191 Mass 276, 
77 N. E. 379, 1U Am. St. Rep. 601; Devlin on the Treaty Power, sec- 
tion 202. 

The construction given by the foregoing authorities of the language 
of the provision of the Argentine treaty upon which appellant relies to 
sustain his position is that the Italian consul, under the " most favored 
nation clause " of the Italian treaty is entitled to the possession, for the 
purposes of administration, of the property of an Italian subject dying 
intestate and leaving estate within his consular jurisdiction. 

The cases of In re Logiorato, Sit Misc. 31, 69 N. Y. Supp. 507, and 
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Lanfear v. Ritchie, 9 La. Ann. 96, hold to opposite views and maintain 
that the full extent of the right and power prescribed to the Italian consul 
is to " intervene " in such cases as the one at bar in the sense in which 
the word is used in our local statute law, and that such is the true 
interpretation of the word " intervene," as used in the Argentine treaty. 
In other words, it is held in the last mentioned cases that to intervene 
is to " come between," and " the right to intervene in a judicial pro- 
ceeding is a right to be heard with others who may assert demands or 
defenses." x This is, obviously, the meaning of intervention or of the 
right to intervene as prescribed in our local code. Sec. 387, Code Civ. 
Proc. The effect of the construction thus given the provision of the 
Argentine treaty, that the consul-general " shall have the right to inter- 
vene in the possession, administration and judicial liquidation of the 
estate of the deceased, conformably with the laws of the country," etc., 
is that said language means nothing more than that such intervention or 
such right to intervene shall be in accordance with the procedure or 
rules laid down by our local laws concerning the right to intervene in 
any case or under any of the circumstances indicated therein. In other 
words, assuming that, by virtue of the terms of the "most favored 
nation " clause contained in the Italian treaty, the Italian consul, as to 
the estate or property of a subject of the Kingdom of Italy, dying in- 
testate in this country, is brought within the rights conferred by article 
9 of the Argentine treaty, he is thus limited to the exercise of the right 
or power only of making himself a party to the proceedings in adminis- 
tration as an intervenor, but must do so according to the mode prescribed 
for intervention by our code, for the prosecution or defense and protec- 
tion of the rights of the creditors and of the rightful heirs of the de- 
ceased or the legal successors to his estate, and not as an administrator 
of the estate in preference to the officer created by our local laws and 
invested with the power and right and duty to administer the estates of 
persons dying intestate, leaving estate situated here, but having no lawful 
heirs within the jurisdiction of the state. 

Mr. Devlin, in his very excellent volume on the treaty power, seems 
to approve the construction of the language of article 9 of the Argentine 
treaty as expounded by the New York Supreme Court in the case of In 
re Lobrasciano, supra, for without comment, he repeats the language as 
used in that case that " the power conferred upon the consul by the words 

i Italics are the court's. 
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above quoted (the right to intervene) is not limited by the succeeding 
words, ' conformably with the laws of the country for the benefit of the 
creditors and legal heirs.' These words relate merely to the procedure of 
administration," proceeds Mr. Devlin, " and not to the right to ad- 
minister." 

In the case of In re Wyman, supra, the Supreme Court of Massachu- 
setts, holding with the contention of appellant here upon the construction 
of article 9 of the Argentine treaty, and applying such construction to 
the rights of the Eussian vice-consul under the " most favored nation " 
clause of the Eussian treaty, brushes aside the ruling in the Louisiana 
case of Lanfear v. Ritchie, supra, by declaring that the decision was 
rendered and filed " at a time when we might expect the doctrine of state 
rights to be strongly insisted upon." 

It is an established and incontrovertible principle that a treaty nego- 
tiated by the government of the United States with a foreign power 
becomes, upon the adoption of such treaty, a part of the law of every 
state of the American union, and that where the provisions and stipula- 
tions of the treaty are at cross-purposes with the statute of any state the 
latter must succumb to the former. This principle is essentially an in- 
dispensable attribute of the treaty-making power vested alone in the 
general government, and is expressly declared in the second subdivision 
of article 6 of the Federal Constitution in the following language : 

* * * All treaties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitution and laws of any state 
to the contrary notwithstanding. 

The courts, with few exceptions, in the construction of the scope and 
effect of the treaty-making power delegated to and therefore exclusively 
vested in the federal government, have gone to the extreme limits, and 
recognize nothing within the rights reserved by the states to themselves 
which must not give way to the force of treaty stipulations. The federal 
courts have uniformly held this power to extend even to the abrogation, 
pro tanto, of all and every character of state legislation involving subjects 
of exclusive internal cognizance, where the stipulations of treaties and the 
provisions of local statutes conflict. As stated, this proposition proceeds 
from the fundamental principle of our system of government " that the 
constitution, laws, and treaties of the United States are as much a part 
of the law of every state as its own local laws and constitution." Hauen- 
stein v. Lyriham, 100 U. 8. 490; Foster & Elam v. Neilson, 2 Pet. 253 j 



720 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

The Cherokee Tobacco, 11 Wall. 616; Mr. Pinekney's Speech, 3 Elliotts 
Constitutional Debates, 821. And the same principle is enunciated and 
sustained by some of the state courts, as in the New York and Massachu- 
setts cases cited and relied upon by appellant and to which we have 
hitherto referred. See also The People, etc., v. Oerke & Clark, 5 Cal. 881. 

There is not, and there could never be, since the establishment of the 
general government by the adoption of the Federal Constitution, any 
doubt that the treaty-making power of the federal government must, 
from the very necessities of our complex governmental system, be suffi- 
ciently broad to cover and include all of the usual subjects of treaties 
between different nations. Yet, it is not to be wondered that questions 
involving the extent to which the power could be exercised presented for 
judicial solution, when the nation was still young, many perplexing and 
troublesome problems, and that, as an Act of Congress attempting to 
deal with subjects clearly within the reserved rights of the states in con- 
travention of such rights would be void as being in excess of the power 
of the national government, the early judges were to no little extent 
startled at the proposition that said government could accomplish through 
treaty stipulations what it was powerless to do by congressional legisla- 
tion. Under the decided cases in which this power has been defined, we 
are unable to find the line beyond which the government may not extend 
its exercise. 

In the case of In re Logiorato, supra, in which, as we have seen, the 
contention of appellant as to the construction of the language upon which 
he relies in the Argentine treaty is controverted and discarded, the 
learned surrogate concedes "that a solemn treaty of the United States 
with Italy is of binding force, and that it must control all courts, even 
to the extent of ousting them of jurisdiction or of changing the rules of 
their procedure." 2 And, thus we are led to inquire : May the federal 
government through a treaty compact, change the nature of the pre- 
liminary proceedings, the mode of trial and the rules of evidence estab- 
lished by the local legislatures in criminal cases in which the laws of the 
commonwealth are charged to have been violated by citizens of another 
country who are residents of this ? If so, why does not the power extend 
to the changing of the mode and character of the punishment to be im- 
posed in all cases of infraction of the local criminal laws by foreigners 
denizened here? Is it legitimately within the treaty-making power, as 

2 Italics are the court's. 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 721 

applying to aliens residing in this country, to change our procedure and 
the character of our system of pleadings in civil cases in law and in 
equity? We shall not undertake to answer these questions. Nor are 
we to be understood as declaring that, under the treaty-making power 
granted by the states to the central government, it would not constitute 
the exercise of competent authority to stipulate or provide for the trial 
in our state courts (we are not now speaking of the practice in consular 
courts, which are not state or local tribunals, and in which the practice 
and procedure must, necessarily, be prescribed and regulated by con- 
gressional legislation or perhaps by treaty negotiations, or by both) of 
alien residents by any mode or procedure upon which the government 
and another power might agree, however radically different such mode of 
procedure might be from that authorized by the system established by our 
local legislatures. We neither affirm nor deny the proposition, for, as we 
have said, we are unwilling to venture an opinion, based upon the de- 
cisions we have examined, as to the limitations, if, indeed, there be any, 
upon this power, except that it cannot be so used as to change the char- 
acter of the government or to be inconsistent with the nature and struct- 
ure thereof or the objects for which it was formed. The discovery of 
the exact and precise limitations upon the exercise of this power by our 
national government, keeping in view the rights which the states have 
reserved to themselves or have never given away, is a task which may well 
be commended to the genius and industry of some curious publicist. 

But we think that it can be safely laid down as an incontrovertible 
proposition that, where a foreign power, under the stipulations of a 
treaty with this government, claims rights which do not intrinsically or 
in themselves constitute the " usual subjects " of treaties, such rights 
must be granted in language so clear and unmistakable that no serious 
question can arise as to the intention of the high contracting parties in 
relation thereto, and that in no case should the enjoyment of such rights 
be vouchsafed upon a strained or far-fetched construction. 

It may happen, and perhaps in the history of our foreign relations it 
has happened, that, in some particular instances, in order to promote and 
maintain the friendly commercial and political comity so essential to the 
peace, prosperity and happiness of all civilized countries, requests are 
made or concessions asked and granted by treaty stipulation (in con- 
sideration of the concession of similar rights to this government) as to 
certain rights which, in strictness, do not involve or appertain to subjects 
which are peculiarly and inherently of international concern — that is to 
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say, subjects which in themselves are not indispensably necessary to the 
maintenance of full and complete international amity. Such requests 
or concessions, if granted, are obviously acceded to for no other reason 
than that they are requested, or, perhaps, demanded, and not because 
they relate to the usual subjects of treaties. We can readily understand 
how, for instance, in the absence of an express provision in the treaty 
with regard thereto, a foreign power maintaining treaty relations with 
this government, could insist under the " most favored nation " clause 
upon privileges as to our public educational advantages equally with the 
other governments in conventional amity with this, for the very obvious 
reason that the subject of education is one of universal interest and con- 
cern to all civilized governments. Such a subject naturally comes within 
the category of the "usual subjects " of treaties. So with all those 
eubjeets with reference to which Congress possesses the sole power of 
legislation, as, for instance, the tariff, insterstate commerce with its 
various ramifications, and like questions. 

This leads us to the consideration of the specific question submitted 
here for decision. 

As we have already explained, the Italian consul claims the right to 
administer upon the estate involved in this controversy by virtue of the 
" most favored nation " stipulation of the Italian treaty by reference to 
the effect of said stipulation upon the provisions of article 9 of the 
Argentine treaty. 

As before stated, the determination of the question is dependent upon 
the construction which may be properly put upon the language of the 
Argentine treaty by which it is provided that the consul of a foreign 
country is entitled to " the right to intervene in the possession, adminis- 
tration, and judicial liquidation of the estate of the deceased, conformably 
with the laws of the country, for the benefit of the creditors and legal 
heirs." 

We may as well say, in limine, that we do not agree with the appel- 
lant's construction of the language of article 9 of the Argentine treaty. 
The New York and Massachusetts cases which are cited in support of 
his construction are entitled to great weight in the consideration of the 
question, as are likewise the views of Mr. Devlin, who has furnished the 
profession with a learned and valuable treatise on the treaty-making 
power; but we are not satisfied with the conclusion reached by those 
writers and are of the opinion that it can not be sustained upon principle 
or sound reason. 
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In the first place, we see nothing in the right to administer upon the 
estate of a deceased alien, dying intestate and leaving property in this 
country, which justifies the conclusion that such right constitutes one of 
the " usual subjects " of international treaties. The subject is one, on 
the contrary, which in itself, it seems to us, can not and could not affect 
international relations or become an essential feature of the most perfect 
commercial and political relations between this and other governments. 
The object of the administration of estates of deceased persons in this 
country is, first, to protect the creditors thereof, and secondly, to execute, 
as to the legal heirs, the law of descents. The rights of creditors are 
paramount to those of the heirs, but it is the duty of the courts and other 
officers charged with the responsibility of administering such estates to 
watch and protect the interests of both with equal vigilance and good 
faith. This being done, the object of administration is fully and effect- 
ually accomplished. Administration of the estates of deceased persons, 
like that of the estates of minors and incompetents, is a subject, as before 
suggested, essentially of local concern and possesses none of the character- 
istics of international importance. And this is equally true where the 
deceased is an alien resident and his legal heirs citizens and residents of 
a foreign country. The duty of administering the estate faithfully in 
the latter case is as binding upon the local officers charged with its per- 
formance as if the deceased and his heirs were citizens of this country. 
The legal heirs of the deceased in the case at bar, although citizens and 
residents of Italy, are undoubtedly entitled to the residue of the estate 
of said deceased after the payment of creditors and the expenses of 
administration. The right, flowing from treaty stipulations, has often 
been so adjudicated and sustained by our courts, and it involves a proposi- 
tion which constitutes an appropriate subject of the treaty-making power. 
The full extent of the interest, therefore of a foreign government in the 
estate of a citizen of the country over which that government prevails 
dying intestate here is to see that the alien heirs of the latter or those 
entitled to succeed to his estate receive in full all that they are entitled to. 
In other words, such government is interested to the extent only that it 
may insist that the rights of its own subjects in this country shall be 
fully conserved and protected. This being so, is it to be supposed, in 
the absence of an express provision in the treaty to that effect, that this 
government intended, at the time of the execution of the treaty between 
it and the Kingdom of Italy, that, under the " most favored nation " 
clause, the consular officers of the latter stationed here should be au- 
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thorized to oust a duly created local officer, specifically clothed with the 
power and duty of administering upon such estates as the one involved 
here, of his right to exercise the duties of his public office ? We can not 
be persuaded that such was the intention. There is no reason of which 
we can conceive why such have been or was the intention. There is every 
reason why the intention was not to thus trespass upon the rights of the 
states and thereby set at naught a local statute specifically enumerating 
those entitled to administer upon the estates of persons dying intestate 
and leaving property within the jurisdiction of our local courts. 

Foreign consular officers stationed in this country should, undoubtedly, 
as they always are, be invested with plenary power to protect not only 
the general rights of the governments to which they belong, but also the 
individual personal and property rights of citizens of their countries who 
are denizens of this. And where, as in the case at bar, such officers are 
given the right by treaty to intervene in the administration of the estates 
of citizens of their own country dying intestate here — that is, given the 
right officially and as parties to the proceeding for that purpose to 
exercise such surveillance over such estates as to enable them to fully 
protect the interests of the estates and all interested therein — they are 
thus given a power as plenipotentiary in extent as they are entitled to 
exercise, and the power so given and limited is not inconsistent with the 
rights of the states. In California (and we presume the same may be 
done in most if not all of the states) the probate court has the power to 
appoint and authorize an attorney to represent and protect the interests 
of absent heirs to all estates, and to the extent of his authority such 
attorney may in a sense intervene in the administration of those estates. 
While the right to appoint an attorney for that purpose is not expressly 
authorized by statute, but is a part of the inherent power of the probate 
court, it would not for a moment be contended, if the law provided that 
an attorney should be so appointed and " intervene " in behalf of absent 
heirs, he would thus be clothed with authority to administer upon such 
estate in preference to those enumerated in section 1363 of the Code of 
Civil Procedure. 

We think the clear intention of the Argentine treaty was to confer 
no greater right upon consular officers in cases like the present one than 
to see that the public administrator administers the estate so as to fully 
protect and preserve the interests of the creditors and heirs — that is, 
to see that the estate shall first discharge its obligations to its creditors 
and then to require the devolution of the residue upon those who are 
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citizens and residents of a foreign country who are legally entitled to 
have the same. 

But we are not without very excellent authority that the meaning here 
given to the word " intervene " and the language following the use of 
the term, " conformably with the laws of the country," is correct. 

In the case of In re Logiorato's Estate, supra, the learned writer of 
the opinion thus disposes of the question: 

It will be observed that the right assured to the consul-general is to " inter- 
vene," and that this intervention is to be " conformably with the laws of the 
country." To intervene is to "come between" (Webst. Diet.), and the right to 
intervene in a judicial proceeding is a right to be heard with others who may 
assert demands or defenses. It is not a right to take possession of the entire 
corpus of a fund which is the subject of the proceeding. A right to intervene 
" conformably with the laws " of the state of New York is something different 
from a right to set aside the laws of the state, and take from a person who, by 
those laws, is the officer intrusted with the administration of the estates of per- 
sons domiciled here, and who leave no next of kin within the jurisdiction, the 
right and duty of administering their assets. » * » The eminent text writers 
cited in the opinion of the learned surrogate (in the Fattosino case), do not 
intimate that the courts of civilized states, acting under general laws framed for 
the protection of foreigners equally with their own citizens must grant adminis- 
tration, contrary to the terms of those laws, to consuls, under any circumstances 
whatever. Thus in Wools. Int. Law, p. 154, the learned writer, in enumerating 
the duties of consuls, includes the power " of administering on the personal prop- 
erty left within their consular districts by deceased persons, when no legal rep- 
resentative is at hand, and when law or treaty permits, and thus of representing 
them, it may be, before the courts of the district." Consuls may accept admin- 
istration, but no right to override the local law is suggested. See also Wheat. 
Int. Law (3d ed.) 167, 168. 

Caleb dishing, as attorney-general of the United States, in a letter 
addressed to Mr. Cavalcante d' Albuquerque, envoy of the emperor of 
Brazil, defined the meaning of the word "intervene" as employed in 
international law. 8 Opinions of Atty-Oenl. 99. This letter was written 
in the year 1856, three years subsequently to the conclusion of the treaty 
between the Argentine republic and the United States, and therein the 
following language is used : 

The administration of the estate of a foreign decedent is primarily a question 
of the local jurisdiction, and his consul can intervene only so far as the local law 
may permit. 

In the same letter, at page 99, the learned attorney-general proceeds: 

In all these cases, the consul of the decedent's country has no jurisdiction; he 
may intervene by way of advice or in the sense of surveillance, but not otherwise 
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as consul and of right. Thus, if the decedent, being a foreigner, leaves in the state 
a minor heir, the consul of his country may intervene to see that he have a 
proper guardian to secure his interests in the succession. 

It will thus be noticed that Mr. Cushing's interpretation of the word 
" intervene " corresponds with that which we hold to be the correct 
meaning of the term as it is used in the Argentine treaty. 

Mr. John Hay, as secretary of state, addressed an official letter, dated 
February 3, 1900, to Senator E. 0. Wolcott, in which he said: 

With regard to the second inquiry, pertaining to the last clause of Article III, 
it may be said that the right of a consular officer to appear personally in behalf 
of the absent heirs or creditors until they are otherwise represented, does not 
imply that consular officers have the status of attorneys or are to perform the 
duties of a public administrator. By the law of nations a consular officer is the 
provisional conservator of the property within his consular district belonging 
to his countrymen deceased therein. The United States Consular Regulations 
direct our consular officers, when the foreign local authorities institute proceed- 
ings in relation to the property of deceased Americans who leave no representa- 
tives in the foreign country, to intervene by way of observing the proceedings, 
but it is not understood that this involves any interference with the functions 
of a public administrator. 

But we think it is unnecessary to address further consideration to the 
question in controversy. 

Though in view of the construction we have given the Argentine treaty, 
it is not necessary to decide the question, we may suggest that it is a 
matter of serious doubt whether the " most favored nation " clause in a 
treaty can in any event be invoked to secure advantages and privileges 
to a government granted by treaty to another country than the one 
seeking them to avail itself of such privileges, except where such ad- 
vantages and privileges .may be granted freely and without consideration. 
If, for example, it clearly appeared from the language of the Argentine 
treaty that the consular officers of the Argentine Republic were accorded 
the right to administer upon the estates of citizens of that country dying 
intestate in this, in preference to the public administrator or to any of 
the other persons mentioned in section 1365 of the Code of Civil Pro- 
cedure, in consideration of a like privilege or right conceded to any of 
the diplomatic officers of this government stationed in the Argentine 
Republic, then we doubt very much whether the " most favored nation " 
clause in other treaties could avail to give such governments the same 
right. This, it seems to us, would be particularly true where, as we have 
held to be the fact here, the privilege or right sought to be exercised 
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under said clause does not spring from or belong to, intrinsically, any 
of the usual subjects of treaties. But, as stated, we do not feel that we 
are called upon to determine this question. An able consideration of the 
proposition, however, may be found in the opinion of Attorney-General 
Cushing, rendered in the year 1855, in response to a request therefor 
from the secretary of state 6, Opinions of Attorney-General, p. 148, and 
also in the cases of Bartram v. Robertson, 122 U. 8. 116, and Whitney v. 
Robertson, 12k U. 8. 190. 

Other points are urged and discussed in the briefs, but we do not 
deem it necessary to consider them. 

For the reasons herein expressed, the order appealed from is affirmed. 

SAME CASE ON APPEAL 

(8uprome Court of California) 
April 5, 1910 

Appeal from the Superior Court of San Joaquin County — Frank H. 
Smith, Judge. 

For Appellant — Ambrose Gherini, Clarey & Loutitt, R. K. Barrows. 

For Respondent — Eustace Cullinan, John E. Budd, Cullinan & Hicky, 
John J. O'Toole, amici curia. 

Salvatore L. Bocca appeals from an order of the superior court grant- 
ing to George F. Thompson, as public administrator of San Joaquin 
county, letters of administration upon the estate of Giuseppe Ghio, de- 
ceased, and refusing the application of said appellant for such letters. 

The appeal was submitted to the District Court of Appeal of the third 
district and decided in favor of the respondent. A rehearing in the 
Supreme Court was ordered, because, as treaty rights were involved, it 
was deemed advisable that the highest state court should consider the 
matter. 

Giuseppe Ghio, at the time of his death, was a resident of San Joaquin 
county, California, and a citizen of the kingdom of Italy. He left a 
small estate situated in San Joaquin county. His heirs at law are his 
wife, Maria, and three minor children. All of them reside in Italy. 
The appellant is the consul-general of the kingdom of Italy for Cali- 
fornia, Nevada, Washington and Alaska territory. The deceased died 
intestate on April 27, 1908, in San Joaquin county. 

The sole question for consideration is whether or not where a citizen 



